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(Supp. Brakebill Decl., Ex. 50.) Novell later published that June26, 2003 letter on its website.

(Supp. Brakebill Decl., Ex. 51, ¶ 6.)

96. Novell addressed its position in a subsequent letter, dated August 4, 2003, that

“under the Asset Purchase Agreement and Amendment No. 2, copyrights were not transferred to

Santa Cruz Operation unless SCO could demonstrate that such a right was ‘required for[Santa

Cruz Operation]’ to exercise the rights granted to it in the APA. Santa Cruz Operation has never

made such a demonstration . . . .” (Supp. Brakebill Decl., Ex. 52 (emphasis added).) Novell

later published that August 4, 2003 letter on its website. (Supp. Brakebill Decl., Ex. 51, ¶ 7.)

IV. ARGUMENT

A. The Plain Language of the APA Excluded Copyrights from the Assets
to Be Transferred by Novell to Santa Cruz.

1. Schedule 1.1(b) Expressly Excluded “All Copyrights” From
the Transfer of Assets.

As this Court noted in its June 9, 2004 Order, “the APA specifically excluded all

copyrights from the assets transferred from Novell to SCO’s predecessor.” (Order Denying

Motion to Dismiss, June 9, 2004, PACER No. 29.) The APA defined the assets to be transferred

by Novell to Santa Cruz by reference to lists of included and excluded assets. (Novell’s

Ownership MSJ No. 1 Facts, ¶ 2.)9 The only “Intellectual Property” identified in the Schedule

1.1(a) list of Included Assets were UNIX and UnixWare trademarks. (Novell’s Ownership MSJ

No. 1 Facts, ¶ 3.) The UNIX and UnixWare copyrights were not listed as Included Assets. (Id.)

Conversely, the Schedule 1.1(b) list of “Excluded Assets” expressly excluded from the

9 The Statement of Facts in this brief will be cited as “Novell Opposition Facts.” The
Statement of Undisputed Facts from Novell’s Ownership MSJ No. 1 will continue to be cited as
“Novell’s Ownership MSJ No. 1 Facts.”
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transferred assets “[a]ll copyrightsand trademarks, except for the trademarks UNIX and

UnixWare.” (Novell’s Ownership MSJ No. 1 Facts, ¶ 4 (emphasis added).)

SCO contends that this exclusion should be ignored because the APA transferred the

“right, title, and interest” in UNIX and UnixWare. (SCO’s OwnershipMSJ at 20-21.) SCO cites

a series of cases purportedly holding that those magic words automatically transfer all

copyrights. In fact, those cases support Novell’s position, not SCO’s, because those cases

specifically distinguish the situation where the agreement expressly excludes copyrights. SCO

principally relies onShugrue v. Continental Airlines, 977 F. Supp. 280 (S.D.N.Y. 1997). There,

the court found that the sale of “all right, title, and interest” in all of the seller’s computer

software transferred the copyrights in that software because “[n]o exception was carved out for

copyrights” and “no rights, titles, or interests were retained.”Id. at 285. Similarly, both of the

other cases on which SCO relies specifically note the lack of any specific provisions excluding

or discussing copyrights.Relational Design & Tech., Inc. v. Brock, No. 91-2452-EEO, 1993 WL

191323, at *6 (D. Kan. May 25, 1993)10 (“The original contract is devoid of any language

excluding copyright law”);Schiller & Schmidt, Inc. v. Nordisco Corp., 969 F.2d 410, 413 (7th

Cir. 1992) (noting that “the agreement does not mention the word ‘copyright’”).11 SCO cannot

escape the plain language of the APA, which excludes “all copyrights.”

10 Pursuant to DUCivR 7-2, a copy ofRelational Design & Tech., Inc. v. Brock, No. 91-
2452-EEO, 1993 WL 191323, at *6 (D. Kan. May 25, 1993) is attached hereto as Exhibit B.

11 SCO also citesS.O.S., Inc. v. Payday, Inc., 886 F.2d 1081 (9th Cir. 1989). That case
holds that a copyright owner should not be presumed to have transferred outright ownership of
the copyrights when it grants a license.Id. at 1088. That supports Novell’s position, not SCO’s.
Novell retained “all copyrights,” while granting a license to copy, use, and otherwise carry out
the UNIX business to Santa Cruz.
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Novell team the fact that “retaining the UNIX copyrights would facilitate Novell’s exercise of

rights with respect to capitalizing the SVRX revenue stream.” (Id.)

Moreover, Novell’s Board of Directors specifically ratified the exclusion of copyrights.

The day before the execution of the APA, Bradford explained the terms of the APA to the Board

and the Board approved the transaction. (Novell’s Opposition Facts,¶ 76.) The Board minutes

specifically note the exclusion of copyrights, stating: “RESOLVED: Pursuant to the Asset

Purchase Agreement, . . . Novell will retain all of its patents, copyrights and trademarks (except

for the trademarks UNIX and UnixWare) . . . .” (Id.)

2. SCO Presents No Evidence to the Contrary from Anyone
Involved in the Negotiation of the Intellectual Property
Provisions of the APA.

SCO does not provide contrary testimony from a single witness involvedin drafting or

negotiating the intellectual property provisions of the APA. The persons involved in drafting

and negotiating those provisions for Novell were Tor Braham, AaronAlter, and Shannon

Whisenant. (Novell’s Opposition Facts, ¶ 32.) Jeff Higgins, of Brobeck Phleger & Harrison,

represented Santa Cruz in APA contract negotiations and receivedat least one draft of the

Included and Excluded Assets schedules, in which copyrights were omitted from the Included

Assets and expressly listed as Excluded Assets. (Id.)

Instead, SCO relies on testimony of those who had no involvement in the negotiation or

drafting of the contractual language at issue:

̇ Robert Frankenberg, Novell’s former CEO, testified that he
delegated the drafting of the APA to the negotiation team and
relied on their recommendation in signing it. (Novell’s
Opposition Facts, ¶¶ 33-36.)

̇ Ty Mattingly, Novell’s former Vice President for Strategic
Relations, testified his role was limited to “high level business
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press release. (Id.) In fact, Novell published its own separate press releases concerning the APA

in September 1995 and December 1995, both of which were producedto SCO and are publicly

available on Novell’s website. Neither of those press releases mentions any transfer of

intellectual property or copyrights. (Id. at ¶ 70.)

To the extent that the press release’s reference to unspecified “intellectual property” is

interpreted to mean that the APA transferred allforms of intellectual property relating to UNIX

or UnixWare (including trademarks, patents, and copyrights), thatstatement is indisputably

incorrect. The APA did transfer UNIX and UnixWare trademarks to Santa Cruz (to the extent

owned by Novell), but explicitly excluded “all patents” and “all copyrights.” The witnesses on

which SCO relies have admitted that the APA did not transfer UNIX and UnixWare patents to

Santa Cruz. (Id. ¶ 71.) Moreover, Novell employees at the time used the term “intellectual

property” to refer to * * REDACTED * *

(Id. ¶ 72.) To the extent that the press release is interpreted to include all

copyrights and patents, the press release is simply incorrect and does not change the fact that

copyrights and patents were excluded from the transfer.

V. CONCLUSION

The APA explicitly excluded “all copyrights” from the assets to be transferred by Novell

to Santa Cruz. SCO’s attempt to rewrite “all copyrights” as “some copyrights” fails because it is

contrary to the plain language and to the parol evidence rule. It is alsocontrary to the intent of

the parties, as described by those actually involved in the drafting and negotiation of the “all

copyrights” language. SCO’s reliance on Amendment No. 2 is also misplaced, because outright

copyright ownership is not “required for” SCO to operate the UNIXand UnixWare business.
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Moreover, Amendment No. 2 did not transfer ownership of any copyrights and was never

intended to do so.

For all of these reasons, Novell requests that the Court deny SCO’smotion for partial

summary judgment on its First, Second, and Fifth Causes of Action and its motion for summary

judgment on Novell’s First Counterclaim.

DATED: May 14, 2007

ANDERSON & KARRENBERG

By: /s/ Heather M. Sneddon
Thomas R. Karrenberg
John P. Mullen
Heather M. Sneddon
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100 Southeast Second Street, Suite 2800

Miami, Florida 33131

/s/ Heather M. Sneddon
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